
·. 

' ~·:· 

UNITED SlATES 

SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON. D.C. 20549 

OIVISION Of 

MAAI<CT ACCU\..ATION 

.... . 

. • . . •.:.. 

Giovanni P. Prezioso. Esq. 
Cleary, Gottlieb, Steen & Hami!!on 
1752 N Street, N.W. 
Washington, D.C. 20036-2806 

January 30. !996 

Re: Transactions in Foreign Securities by Foreign Brokers or Dealers with 
Accounts of Certain Foreign PersortS Managed or Advised by U.S. Resid¢nt 
Fiduciaries 

Dear Mr. Prezioso: 

In your letter of November 13, 1995 on behalf of seven registered broker-dealers (the 
"Firms")l/, as supplemented by converSations with the staff, you request assurances that the 
staff will not recommend enforcement action to the Commission under Section 15(a) of the 
Securities Exchange Act ·of 1934 ("Exchange Act"), if any of the Finns or a foreign broker 
or dealer affiliated·:with ·any of the Fir.:ns ("U~S. Affl.liated.Foreign Broker-Dealer") engages 
in the activities described below wilhout the U.S. Affiliated Foreign Broker-Dealer 
registering as a brcker-dealer in accordance with the provisions of Section 15(b) of the 
Excnang~ Act. This staff position supersedes and replaces our letter to you dated No,·ember 
22, 1995. 

We !.mderstz!ld ti';.t facts to be· as follows: 

When a foreign· broker-dealer engages in securities transactions with a U.S. person, 
the foreign broker-dealer generally must register with the Commission as a broker-dealer 
pursuant to Section 15 of the Exchange Act. UI'Jess an exemption applies. Rule lSa-6 under 
the Exchange Act provides a number of exemptions to this general rule for foreign broker­
dealers engaged in -certaiil '.activities involving U.S. institutioN.! investors.Z,/ For example. 
Rule 15a-6(a)(3) ·exempts''transactions arranged by a foreign broker..dealer with a U.S. 
institutional investor·:or.:.a''lnajor U.S:.institutional investor •. as those terms are defmed in the 
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rule. :i~ long a~ the l.S.-rer,istc:d broker-dealer "handle[~! at: a~pccts of these transac1ion~ 
except ncgoriation of' their terms.··~/ 

ror rurpose~ of bolh the broker- dealer registration provisions of the Exchange Act 
and Rule I 5a-6, persons resident in the Un.iled States are among the persons deemed to be 
U.S. persons. A U.S. resident fiduciary, therefor~. is considered '0 be a U.S. person for 
these rurposes. regardless of the residence of the owners of the underlying accounts. Thus. 
w!1en a foreign !Jroker-dcaler -- such as a U.S. Affilkltcd Foreign Broker-Dealer -- ~elicit~ 
discn.!ti,lr;ary or similar acwunts of non-U.S. per~ons held by a U.S. resident fiduciary 
l im:luding. ;, U.S. registered invr:stment adviser). it must either register with tJ1c 
Comn:i~sion. Pi' effect such transa:.:tions in accorJance with Rule 15a-6(a)(.3).1! ln other 
wcrd~. a U.S. ,\ffiliated Fore:gn Brokcr·Dcakr g,~n~rally m<ly effect tran s;Ktions in 1-'o:·~ig11 
Scct.;ntics (;lS defined hclow) for a non-U.S. client without becoming subject to the hrokcr· 
dt.:alcr rq~ i~t r:nitlll provisiC''1S <,,- the fed era: sccuri:ies iaws. This is r.ot tht: c1se. hnweve r. 
'.vhcntl:e ni'ln-ll . ~. c:licm is n.:prescmeJ by a l;.s. resident f iducidry, 

In yc>ur view, the hentLcial own~rs of these ac-:vums wot.l<1 :1•.1l rcasomhly expc-.·; 
r:tc LS. hwker-deakr regulat<.'ry :cquirements ro apply tn their lr:1 1 b:~eliuns in foreign 
Sc-::ur;tics with tl1e t .: S. AITiliated .Foreign l3roker-De,tlers merely htcause their accounts are 
manaeed bv r .S resident fiduciaries. While. C\JrrcHt:v. the li.S. AJliliJ!cd Foreign Dro!-:er­
D~al·;-rs cfl~..:\.'~ such transactions in cvmpl!ancc \Vill1 the rcquiremcms of Rule !5a-6<a)Oj , 
ytlll oc:it:\L' that suc!1 c,·,mpliancc is burdensome and unnecessary in this nanow cnmc.xt. 
\hrc(wcr. you stal<: that th~ aj)pli:..:ar:on of the U.S. broka-dealc:r regulator.' schemt .J such 
tr:tr.s~t.::tior,.,: place,; ;he I_;_s. Affi!iatt!d Foreign BrPk'er-Dcakr5 <H <!competi tive d i ~:n.:\·antag,c 
\\ !th o:h~r LH·cign hrok.r-Jr::.~lcrs . 

Yuu . tlkrc1ere. have recucstcd assu:-ance:; from th-: ~.taif th<1! it wnu\d not 
rec0nHn<.:r'd · enb rccmenl 3CI ion ·lo the Corrunission 1f the tj . S. Affiliated Forci Qn Broker­
Dealer:-. dfec~ trans.lctil'llS in "l~oreicn Securilic~" for "Offo:;horc Clients'' u.smP. "U.S. 
R~sidt:m fiJuc!:~ries ·· :ts these: term~ arc defined bdow. Ac; described in \'vu~- kt!Cr. a C. S . 
Resi<kr:t riduc!ary i~ not a regi~tercd br~..~ker-dcaler or a bar:!.; &tting in <J brokcr-tkalc:­
,~,1pJt.'i(y \\ i•.i1in fhc rncaning of Exch3ngc At.:t Rule 15a-t)(a)(4)(i). A U . .). Re~i<..lenl 
Fi,!u<.' i;t~·y may ('i' may :v.Jl bt: affil ialcd wi~h l: .S. or foreign broker-dealers.. and may m rnay 
rh.>l bt: regi:-lL'f't:t~ u~1Jcr tile invcsrmcm Advisers Act or 1940. 

in ·;dJi1ion. Y'"}u define an Offsrwre Client .1:>: (1) any entity not organi7.ed or 
inct•f!ltlr<Hed unde•· !hr..: l:i\>'s of :he Uniwd Stales ilild nn( engr,gtd r:1 a trade or busine~s in 
rhe Lni! t.:d Su!I~S (,-..,. l.I.S. fcdcr:ll int~Ome cox rt~rpo::;t.:s; (2i tlll ). nacural pcn:nn ··vf10 j.; no( a 

rJ .. :; . .; rR :11 30029. 

~'~t,: Lr..:Fc:-r rc: Re~ul .. a:inn ~'i..JG1!'lO.:ilC!it)!l!' during Dist:ihutions or Forcion Sccuritiec; Jt..' 
~b;;iiied lnsritutinmi l3U\'cilt~~hruary 22. !994}. This posi1inn JC•CS not Ci)'lply w a 
l:·. S. rcr.;<: l t:rt~ hrukcr Or d~.!:iltr nr i! bank :JC:ir~!; in a ':)rokcr ::->r deakr capacity f-5 
r~rnriued hy LS. law. S-:.~· R;;k 1:"<H>(a)(4). 
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t .S r<.:sident :Y 1W 0) 41~y entity nm organized or incorporated under the iaw~ 0f the United 
Sti!lt:~ suh~tantially :lll of th~ outsta:1di:1g vNing :;ccuricies of wlud: are ht:ncficial ly owned 
t'>y the pc.:r~('llS dt.:~crihed in (l) aml (2;. above. 

Finally. y(ltl ddinc a ''Foreign Security•· as: (I) a security issued by an issu~:r nut 
Ng.anizcd or incorporated un(kr the laws <.' f the United S~Jtcs \•.:hen the tran~action in su<..:h 
.)t~:urity i!' no; efkcled on a U.S. exchange or through Nasdaq system;§/ or (2) a dehl 
security (including a et)ll\crtihh: debt security) isst1cd by an i:.;suer organizd or incorporated 
in th~.: Unitcd Stat<.:~ in con:-tcction with a distribution condw.:ted outside lhc United ~tall'~.7/ 
For puq)(\!'('S of this Jcfiniticn . the statu<; nf 0VCr-thc-COUI1!Cl ("OT('") o~rivat i ve instrUill~lt~ 
wm:ld be dt.:!cnnined hy rcfcrcn;:e te tllc underlying instn.lmcnl._3! 

While JH.)i necc~s:~rily ag:-ecing with the reasoning coruaincd in your lt:Her. ha~<.:cl on 
the f~cJS pr(;~CnCeJ and the r<:presentati<n1' you have made, <Hld particuiarly on the 
ret'r•~~cntati\HlS that ( l) til~ l; .S. Affiliated F<'reigu Broker-Dealer will obtain wrinen 
a<.~urance rront tho;- l ; .S . Resident fiuuciil!)' that the account is m<1nagcd for ~~n Offslwre 

----------·-----·----------
~: F0r purposc!i of rhis letter, a l:.s. citizen residing in a foreign country wouid 

cont i nu~ 10 bt.! v ic\H:d as a rcsidcn! or the lJ nitcd Statt:s u nlcss the cit i 7.cn ( I ) Ita' 
~50(),0(10 or mnrc under tlle m:.~nagemcnt of tht.: U.S. Resident fidu<.:iary with wflO!ll 

a l: .S. r\ffiliated r:orcign Broker-Denier Lranst~cts husines~. vr (2) has. tn£:erher witll 
hi> t'r her spou~c. a n-:t \\'Ortil in excess of $J ,000.000. 

{! : f:(•r purpi>ses of this definition . 3 dcrosi{()ry reccipl issued by a U.S. b:m}: wnuld not 
be l"On:.-idc:P~d a Ft.>rcign Sccuritv unless it is initiall,' offered and suld 0.ut.sidc; the 
l; nit~d St<~tes in ac~~)r~:~m:c witi1 Rcguliltion S undc!· tile Securitic~ Act of 1933 
! "SL-t:uri!ks :\ct" ). No;,c of the tk-finiti0ns used for puq)ose~ of this letter s:1ould h~ 
Ctlnstrucd a~ ciffecting the interpr~tatiPn nf rem1s used .n Regu\;:Hi()l\ S. 

J.: F'r rurpo:;e' \){'this tlefiaifinn, sccuritic~ i~sue<i in il distr!bution outside the l!nited 
Sta:t~S include securities offered and sold in accordance with R¢g.ularion S u11dcr rhe 
Securities Act. Debt securities of an issuer organized or incorporated under th<..' laws 
or t!lc Ullitcd S!aics ~.vould not he considered Foreign Securities if they '"'ere offered 
a~1d Sl)lCi as part of;; "global offering" involving. botll a distribution of the securities 
i:1 the Unit<.:d States under a Securities Act registration sunemcm and a 
t"OIHernporilneous distribution outside the United States. Securities that ;\.rc oft'er<..'d 
::nd sold out~it!e the United States in accordance with Regulation S , however. would 
not lose their status as Foreign Securities :-~s a result of offers and sales of securities 
of r.h:H is:;.uc to ~nvc~wrs in the United State~ by means of either private p!acemcn!'-
r .·rsuant 10 Section .1(2) ~)f d1e S!·:curitics Act, or transactions effcct¢d pursuant to 
SL'l'uritks i\t.:t Ru:c 1-1-L\ o~ othct n:sak tran~:l<.:tions t'XCmpt from Securities Act 
rc .~ i 'i r:l t it.ln 

~' h)!' cx:1mpi<'. ell\ OTC (kri\':ltin: on a Foreign Security v.:ouiJ b~ a h1rcign Securit~·. 
n e:t if tile writer l,;· t!Jt.: insm1;r.cnt wa:; a U.S. pt.;rS<~ll. Similar!~: . . in OTC d~ri,·;·J! iv~ 
•'11 ;: sc:-:url!y ()Iller c!;a11 a 1:on:i11n S::c:urily w,')uld rlCll be a Forci~~n Sccurily. 
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Cli<.:nt, (2\ tran~act:ons wi:h lJ .S . Rc-c;idcm fiduciaries ror Offshore Clients. other tllan 
tran~auions in ~oreign Se..::urities, will be effected in compliance with the requirements or 
t:itllcr Section 15(a) of the Exchange Act or Rule 15a-6 thereunder, and (3) transactions 
effected with U.S . Resident fiduciaries. other than transactions for Offshore Clients. will l~e 
effected in compliance with the requirements of eill1~r Section l5(a) of the Exchange Act or 
Rule J 5a-6 thereunder, the staff wou Jd n0l recommend enforcement action to the 
Commission if U .$. Affiliated Foreign Broker-Dealers effect transactions in Foreign 
Se~urities with U.S. Resident Fiduciaries for Offshore Clients without the li. S Affiliated 
F<,rcign Broker-Dealers either registering as b:-okcr-deakrs or effecting the transactions in 
ti(CC:rdancl! wi:h Ruk !Sa-0 under the Exchange Act. 

Thb p•)\ition conc~rm enforcement action only and do!::s not represent il legal 
c\lnc:macn rl!garding the applicahiiity of statutory or regulatory provisions of the federal 
~c.:G.Lrities law~ Moreover, this rosition is based on strict adherence b~· the U.S . Afrilia!ed 
FMeign Bn.'kcr-Dc<llc:-s to the representations in tfli!; lener. and any different racr~ or 
C(ll1diti\.)n~ m i;_: l\1 !'C:ipi:-e a diflcrt~flt respr•nse. 

Sincerely. 
-. --~ / / ? , /'. 

.· . / // ,:// 
. ... - /.'' / . .// .....:· 

( _ _,-:- / '·• ·- ./ I ,· ~....-<---, . , - "/ .._,___,_ 
Can)erine i\-1cGuire 
Chief Counsel 
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Securities Exchanga Act of 1934 
Section 15(a) i Rulg~l~s~-a~-~6~-----

November lJ, 1995 

~s. Catherine McGujre 
Chief C .. ">\.lnSCl 
Division of Market Regulation 
Securitie:-; and E>:change Commission 
~~0 5th Street, N.W. 
\~.1sh .:. :~gton, D.C. 20549 

Re: Transactions in Foreign Securities by Foreign 
Brokers or Dealars with Accounts of Foreign 
?ersons Managed or Advised by U.S. Resident 
f .iduciari.es 

Dear Ms . McGuire: 

\~e nre. .,.'1. .. it. ina on behalf of our clients, listed in note 
1 hereof,Y to ~equest y~ur advice that the staff would not 
recommend that the Securities and Exchange commission (the 
"Col41.:1ission") take any enforcement: action against a.ny of the 
.firms or any foreign broker or dealer affiliated with any o f the 
Fi!:'n:s (a "U.S. - 1\ffiliated Foreign Dealer") in the event .. that the 
U.S. -Af!i liated Foreign Dealer does not register as a "broker'' or 
"dealer« undc~ Section 15 of the Securities Exchange Act of 1934, 

--------
~~ Bear, Stearns & Co. Inc.; CS First Boston corporation; CSFP 

Capital, Inc.; Goldman, Sachs & Co.; Lehman Brothers Inc.; 
Mcrgan Stanley & Co. Incorporated; and Salomon Brothe:-s Inc 
(t:ereinafter referred tc as the "fi:-ms") . 
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as ame~~ed (the HExchange Act"), by virtue of its entering into 
purchases and sales of, and borrowing and lending and other 
transactions in, foreign securiti~s ("foreign securities 
transactions") with or for a discretionary or similar account of 
an Offshore Client (as defined below) managed by a u.s. resident 
professional fiduciary ("U .S . resident fiduciary"} without the 

:involvement of a U.S. registered broker-dealer pursuant to Rule 
lSa-6 under the Exchange Act. 

The term "Oftshore Client" is used in this letter to 
refer to (:) any entity not organiu or incorporated u~der t_,,e 
laws of the United States anJ not engaged in a trade or business 
in the United States for federal income tax purposes; (ii) any 
natural person not a U.S. resident;~' or (iii) any entity not 
organized or incorporated under the laws of the United States 
substantially all of whose outstanding voting securities (~,~~· 
85 percent or more) are beneficially owned by persons in 
categories (i) and (ii) above.V 

Except where otherwise indicated, the term "foreign 
security« is used in this letter to refer to: 

(i) a security issued by ar. issuer r.ot organized or 
incorporated under the laws of the United States, 
provided the transaction which involves such security 
is not effected on a u .s. exchange or Nasdaq;~ a~d 

£! ror these purposes, a u. s. citizen residing in a foreign 
country would continue to be viewed as a resident of t he 
United States unless the citizen (i) has $500,000 or more 
under the management of the U.S . resident fiduciary with 
vhorn a u _ S. Aff i.liated Foreign Broker-Dealer transacts 
business or (ii) has a net worth (together with the 
citizen£s spouse) in excess of $1,000,000 . 

~1 Prior to entering into the initial transaction with the 
account of an Offsho~e Client ~anaged by a U.S. resident 
fiduciary (other than in reliance on Rule 15a-6(a) (3) or 
othe~ exemptive relief), a foreign broker-dealer. would 
cbtain a representation by the U.S . resident fiduc)ary that 
the account under its management is an Offshore Client as 
defined above . 

Y For purposes of. this definition, a depositary receipt issued 
by a U.S. bank wculd not be viewed as a foreign security 
unless the depositary receipt is initially offered and sold 

(continued .. -) 
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(ii) a dGbt ser.urity (including a convertible debt security) 
\ssued by an issuer organized or incorporated under the 
laws of the United States in connection with u 

distribution conducted outside the United States.21 

For purposes of this definition, the status of ov~r-the-counter 
derivatives that are securities ("OTC derivatives") would be 
deterrr.ined by reference to the underlying in5trument . For 
example, an OTC derivative on n f oreign security would be a 
foreign security even if the writer of the instrument were a U.S. 
person. Similarl y, an OTC derivative on a security other than a 
foreig~ securjty would not be <1 forcigr. security. 

The term "for-eign hroker or dealer" has the same 
meaning herein as in Rule 15a-G{b) (3) and is used interchangeably 
herein wi t.l-1 the terre "foreig~ bYoker-dealcr" unless the con~.ext 
other~o:ise requires. For pt.:.rposes of this no-action request, j t 
is assumed that ~he U.S . resident fiduciary (i) is not a 
registered broker- dealer or a bank acting in a broker-dealer 
capacity within the rneaninq of Rule 15a-6(a) (4)(i) under the 
E:{change Act, (ii} T:IC\y or r:1ay not be affiliated wit.h U. S. ol· 
foreiqn broker-dealers ~nd (iii) may or may not be registe~ed 

Y ( . . • continued) 
outside the United States in accordance with Regulatio~ s 
under the Securities l\ct of 1933 (the "Securities Ac-::"). 

~ For these purposes , we understand that securities issued in 
a distribution conducted outside the Ur.ited States would 
include securities o ffered and sold in accordance with 
Securities ~ct Regulation S. Debt securities of an issuer 
organized or incorporated under the laws of the United 
States would not qualify as "foreign securities« if offered 
and sold as part of a ttglcbal offering" involving both a 
distribution of the securities in the United States under a 
Securities Act registration statement and a contemporaneous 
distribution outside the United States . We understand , 
however, tha-:: securities offered and sold outside the United 
States in accordance with Regulatio~ S woul d not lose their 
status as urorcign securitiesu as a result of offers and 
sales of securities of that i ssue to investors in the United 
States Sn a private place~ent pursu~nt to section 4(2) of 
~tE Se~urities Act or in transactions e.ffected pursuant 
Se~urities Act Rule 14~A or in other resale transactions 
exenpt fro~ Securities Act registration . 
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undar the Investment Advis ers Act of 1940, ~s amend~d (the 
"Adviser~; Ac:t") .w 

Hackgro\; >lt1 

A. Foreign Secur i ties Tra nsaction§ 

Increasing a mo unts of investme n t capilal arc being 
placed in investment veh ~cles establish ed as Offshore Clients . 
These Offshore Clients c ons ist primarily of institutional 
investors, including for eign corporate investor s, pens i on funds 
and investment funds a nd o t her fore ign jnvestrnent vehicles. 
Certain of the Offshore Clients may have U. S. per~ons among the)r. 
investors. Offshor e =l ients have shown a growing desire to use 
U. S. resident fiduciaries to manage portions of their securities 
portfolios ~nd to use foreign broker - dealer affiliates of U. S. 
registered broker-dealers for their foreign securities 
transactions, as long as the use of these services does no~ 
result in ar. unjustifiable D.S. regulatory burden. 

The efficient conduct of foreign securities 
~ransactions h~s been impaired, however, by concerns relati~q ~c 
~hether an unregistered foreign broker-dealer may enter inLc 
foreign sec~rities transactions with Offshore Clients using u . s. 
resident fiduciaries without the involvement of a u.S. registered 
bro~~r-dea~er in compliance with Rule lSa-6. 

These co~cerns have generated a significant competitive 
disadvantage for u.s. registered broker-dealers, U.S.-Affiliated 
Foreign Deale~s and U.S. resident fiduciaries. Th€ competitive 
djsadvanLage )s particularly acute with respect to foreign 
securities tran£actions wher e a u.s. broker-dealer cannot arrange 
credit extended by a U.S. - Affiliated Foreign Dealer on terms more 
fa vorable than the terms U?on which the U.S. broker-dealer could 
extend t .he credit (~, in ca!>es where no Regulation T arranging 
exception is availa~) c). Currently 1 thf arranging exception 
provided by SecJcion 220.:LJ(d) of Regul .• don T permits a u.s. 
hrcker-dealer to arrange credit exter ~ ed by a foreign person only 
to pt:rchase a ''fo'reign security 1 " a: that term is defined in 
Regulation T (i.e., "a security .lst .1ed in a jurisdiction other 
t~an the United States"). Thus, t·la exception is not available 

~ Many U.S. resident fiduciaries operate offices only in the 
United States, or- carry out cer.tain invtlstrr.ent management 
activities only in u.s. offices, for various financial, 
operational and l e gal reasons . some u.s. re~ident 
fiduciaries may ~aintain foreign offices . 
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with respect to securitias borrowing and lending transactions and 
short sales of such securities. Moreover, the exception does not 
apply ~ven to purchase transactions involving securities other 
than ~•foreign s~cu::-ities., as defined in the Regulation. 

Furthen:;ore, even if ·the arranging exelT:ption provided 
by Section 220.1J(d) of Regulation T is available, the 
involvement of Rule 15a- 6 intermediation for foreign securities 
transactions results in the additional significant co~petitivc 
disadvantage of precluding the consolidated reporting of all of 
an Offshore Client's foreign securities transactions and the 
provision of other global services in =espect of such 
transactions at a U.S.-Affiliated Foreign Dealer. 

The firms believe that the gr~nting of the no-action 
relief reques~ed in this letter would help mitigate ~he curren~ 
competitive disadvantage of U.S. registered broker-dealers, U.s.­
Af.filiated Foreign Dealers and U.S. resident fiduciaries, and 
would facilitate the ability of Offshore Clients to make use o[ 
various securities services including execution, custody, 
recc:-d~:eeping and tinancing ("global securities services") 
provided by U.S.-Atfiliated for·?ig!l Dealers. 

In the obsence of the no-action relief requested in 
this letter, or any other available ~elief under Rule 15a-6 or 
athet.......,ise, an unregistered foreign broker-de.3ler wishing to rely 
en Rule lSa-6 in entering into ~oreign securities ~ --·ns~ ctions 
~ith Offshore Clients using U.S. resident fiduciaries would be 
required, among other. things, to enter intc these transactions 
through a registered broker-dealer intermediary. The 
intet~ediation of the registered broker-dealer would impose upon 
the Of fshore Client the reqt!ir.erJent that the foreig'1 securities 
transactions be effected in accordance with a nuMber of U.S. 
securities laws and regulations applicable to the registere~ 
broker-dealer and the foreign securities transacti0ns. These 
u.s. securiti~s regulations are often inconsistent with and nay 
be more restrictive than the vari0us local se;curities laws and 
regulations applicable to these transactions, burdening these 
transactions with incremental econoillic and operational cos~E . As 
a consequence, the FiLI:ls have found that Offshore Clients wish~ng 
to effect foreign securities transactions tend to prefer doing 
business with a foreign broker-dealer that considers it&~lf 
outside the aobit of the Rule 15a-6 conditions rather than with a 
foreign b~oker-dealer that believes it is subject to these 
conditior.s. 
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B. U. S.-Affiliated Foreign Re~ 

In the Firms' experience, U.S.-Affiliated Foreign 
Dealers who enter into foreign securities transactions with U.S. 
resident fiduciaries for Offshore ClientG pursuant to Rule 15a-6 
(and thereby involve a u.s . broker in effecting such 
transactions) are at a competitive dis~dvantage to foreign 
dealers which do not have u.s. affiliates and which appear to be 
more willing to take a position that they need not comply with 
t he intermediation procedures of Rule lSa-6 in order to carry out 
foreign securities transactions with Offshore Clients whether or 
not the Offshore Clients have U.S. resident fiduciaries. As 
noted above, foreign broker-dealers , especially U.S.-Affiliated 
Foreign Dealers, who com?lY with the Rule 15a-6 require~ents for 
the execution of transactions through a registered broker-dealer 
intermediary will subj ect ~he transactions to certain u.s . 
regulatory and operationa l restraints that for eign broker-dealers 
do not face in executing transactions ~hat are not so 
intermediated. Foreign broker -dealers, including U.S .-1\ffiliated 
Foreign Dealc~s, arc registered in tnair local iurisdictions and 
are already subject to comprehensive loc~l securities laws ~nd 
regulations . 

Furthermore, as described in m0re deLail below, some 
U.S.-Af(iliated Foreign Dealers believe that they ar~ a~ a 
disadvantage in competing with other foreign dealers for glo})aJ 
securities services as a result of this U.S. regulaLory 
uncertair.ty. The global secur ities services provided by u.s.­
Affiliated Foreign D·,!alers help coordinate and consolidate an 
Offshore Client's foreign secu~ities transactions just as 
domestic securities services p r ovided by registered broker­
dealers do for ~he Offshore Cl~cnt'G U.S. transactions . 

C. U.S. Resident Fiduciaries 

The Firms believe that U.S. resident fiduciaries are at 
a co~petitive disadvantage to non- U. S. resident fiduciaries 
because Offshore Clients are un~illing to subject their foreign 
securities transactions to U.S . broker-dealer regulation, in 
addition to applicable local s~curities regulation, solely by 
virtue o! using a U.S. resident fiduciary. While an Offshore 
Client ~ight reasonably expect the protection of the U.S. 
securities laws (~, the Advisers Act) to attach by virtue of 
its selection of a u_s _ resident fiduciary, few Offshore Clients 
~·ould reasunably e>..lJect that the broker-dealer regulatory scheme 
cf the ~xchange Act and re l ated securities Investor Protection 
Act insurance protection would also apply (anct faw would want 
applica~ion of this scheme if it burdened the Offshore Clients 
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with the incremental economic costs of compliance). U. S. 
resident fiduciaries, in order to reJDain compet:i~ive Wl.th for~ign 
investment advisers, mus t be able to provide th€ capability to 
enter into toreign securities transactions tor their Offshore 
Clients on terms and conditions that are comparable to what 
Q! fshore Clients may obtain from foreign investment advisers . 

I 

D. Clopal Sccud t i es Services 

Offshore Clients now have conGiderable concern about 
their ability to use U.S .-Affiliated Foreign Dealers as providers 
of global securities services (e.~, prime brokerage services ) to 
~~ordinate their forei gn securities transaction~. The advan~ages 
to OffshorE Clients of having the optJon to sel~ct u.s.­
Affiliated Foreign Dealers as their providers of global 
securities services include : ( 1) good global clearance, 
settlement and trade execution capabilities, including e>:pertise 
in the emerging markets; (2) foreign securities borrowing and 
lending capabilit1es to support the trading, )ncluding shor~ 
sales transact) ons I of thP.Se Offshore c 1 ients; en 1. inancl.ng 
capabilities, 1 ncluding rna:-gi n financing; and ( 4) world• .. dce 
consolidatec portfolio reporting. 

As many or=shore Clients have satisfactory a~d 
successful domestl.c securities services relationships with u.s. 
b.,...oker:-dealers, they very much would like to have the opt1on to 
continue those relationships where U.S.-Af!l.liatad Foreign 
Dealers could offer global securities services facilities with 
worldwi d<" cor1:iOl ida ted reporting. 'l'hese Offshore Clients 
t.heref.ore would like the opport,Jn i ty not. only to have 
relationships with u.s. -Affil ia~ed Foreign Dealers but also to 
m~intain and expand their relationships with related U.S. broker­
dca)Prs. 

At presen~, however, O!f~hore Clients find it less 
practical to use u.s.-Affiliatecl Foreign Dealers tor any forP-ign 
scc~rlties transactions because of limitations on the ability of 
U.S. broker-dealers to arrange credit extended by U. S.-Affiliated 
Foreig~ Dealers. As indicated above, even though the Requla~ion 
T arranging exemption t s available in some ~ases !ot· an Offshore 
Client's purchase transactions, the need to involve a U.S. 
broker-dealer Cor intermediation o! transactions under Rule l5a-6 
now effectively precludes accesf; by the Offshore Client t:c 
consolidated reporting and other global securit!e~ services at a 
U.S.-Atf i liated Foreign Dealer 5n respect of ~ll of its foreign 
se~u~ities transactions. 
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The Firms beliP.ve that the no-action relief requested 
in this letter would, therefore, doubly enhance competitive 
opportu~ities for U.S. registered broker- dealers, U.~. -Af filiated 
Foreign Dealers and U.S. resident fiduciaries in foreigr. 
transactions with Offshore Clients. First, the relief would 
permit U. S.-Affiliated Foreign Dealers to compete effectively for 
securities borrowing and lending and short sale transactions of 
Offshore Cli~nts without the burden of Rule lSa-6 intermediation. 
Second, the relief would enable U.S.-Affiliated Foreign Dealers 
to provide, and enhance the ability of U. S . resident fiduciaries 
to utilize, global securities services for all of the Offshore 
Client's foreign securit~es transactions. The relief would 
recogr.ize, in a practical way, the increasing desire of Offsho::-e 
Clients to consolidate their foreign securities transact1o~s 
activity and global sccuritie& service~ with ~rokor-~calers 
outs1de the Ur~ted States. 

~nalysio 

~- ~ope of Section 15(a} 

Section lS(a} of the Exchange J\ct requires any nbroker" 
or "dealer"U using u.s. jurisdictioual means to effect. 
securities ~rans3ctions to register as a br.oker or dealer with 
the Comroissior.. While section JO (b) of the Exchange l\Ct provide!i 
that the Exchange Act shall not apply to persons ''trRnsact[ing) a 
business in securities l..'ithout the jurisdiction of the UnitcC. 
States, .. the Cotr.mission has expressed the view that this 
exemption is unavailable if transactions occur in U.S. securitieA 
T:lar~:ets. At 

V Th~ term "broker" is defined in Exchange Act Section J(a) (~) 
as "any perso~ engaged in the business o! ef!ec·i~g 
transactions in securities for the account of others, but 
docs not include a ba~k. A ••dealer" l.S defined in Exchange 
Act Section J(a}{S) as ttany person engaged in the business 
of buying or selling securities for his own at.-:::ol-nt:, L'"lrough 
a broker or othe~·ise, but does not include a bank, or ~ny 
person insofar as he buys or sells c;ecuritie:. for his own 
account, either indiv1dually or in sooc fiduciary capacity, 
t...ut not a!; 3 part of a regula::- business." 

Release No. 34-27017, 54 Fed. Reg. at JO,Ol6 n.'.l ~July !S, 
1989) . 
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In 1989, the CorumiGsion promulgated Rule lSa - 6 to 
provide non- exclusive safe- harbor exemptionsV from the sec~ion 
15 registration requiret:~ent for foreign broker-dealers desiring 
to engage in certain securities activities with u.s. 
investors.llV Rule 15a- 6 was a~opted in recognition or the 
desire by investors located in the United States, especially 
institutional i.1vestors, to trade more actively in interP-ational 
financial markets.rY 

Rule J5a-(6) (a) (3) provides that foreign l.>roker - dealers 
seeking to engoge in securities act .~vities vith U. S. 
institutional and rna jor u.s. insti tutior.a 1 investors.!.!' are 
exempt frotr. the registration requirements or Section 15 of the 
Exchange Act if they comply with various requirements including 
effectinq the transactions through a registered broker-
dealer.l}.l 

'"' 

The Com:nission stated expressly :n UH~ p.rcamblc t:o its 
adoption of Rule lSa-6 that prior no-action letters (and, 
implicitly, the interpretive principles contained therein) 
would remain generally jn effect. Jd. At 3Q,020. 

Id. at JO,OlJ. 

Id. at :JO,Ol4. 

Jnvestmer.~ advisers are not included in the definitio~ of a 
U.S. institutional investor in Rule lSa-6. Cndar Rule l5a-
6(b) (4}(ii), however, invest~ent advisers registered under 
Section 203 of the Investment Advisers Act of 1940, with 
assets oc assets under managecent in excess of $100 million, 
are included in the definition of major U.s. institutional 
investor for purposes of the Rule. 

Any transactions resulting frot:l contacts between the fo:.:eign 
broker-dealer and the U.S . institutional an~ major l.S. 
institutional investors must be effected through the 
inter.cediary registered broker~dealer. Rule 15a-
6(a) (3} (i) (A). Of considerable potential significance to 
oany Offshore clients, as indicated above, the intermediary 
registered broker-dealer (~ho is subject to U.S. margin 
~egulation) has responsibility, as between it and the 
fareign broker-dealer, for extending or arranging any credit 
to the u.s. i~stitutional or major u.s . institutional 
ir.vastor in connection with these transactions . 
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In adopting Rule 15a- 6 , the commission noted that it 
no•• generally 1.1ses a ter.:- i tor ial appr4:lach in applying broker­
dealer registration require~entG to ~1e international operations 
of brokers and dealers.W ?he Rule ~5a-6 exemptions in part 
incorporate certain exceptions t.o the Commission's territorial 
approach to broker - dealer registration requirements tor 
transactions with certain categories of non-u.s. persons present 
in the United States. These exceptions cover, among other 
persons, a foreign person temporarily present in the United 
States, with whom the foreign broker-dealer had a bona fide, pre­
existing relationship before the foreign person entered the 
United states and do not require u.s. broker-dealer 
intermediation.~' 

8. Application of Section lS(a) to Foreign Securities 
Transactions in Offshore Client Accounts with u.s. 
RP-sident fiduciaries 

From a Section 15(a) perspective, an Offshore Client 
whose account is managed by a u.s. resident fiduciary is in a 
position comparable to that of a fornign person temporarily 
pre5ent in the United States (with whom a foreign broker-dealer 
would be permitted to deal directly under Rule 15a-6(a) (4) (iii)). 
Offshore Clients who choose to have relationships with u.s. 
resident fiduciaries generally are active global traders and 
5nvestors who have experience entering into foreign securities 
transactions around the world. This experience has led them to 
expect and understand that they must obey the la•,..s and 
regulations of the jurisdictions where they trade or engage in 
securit3es transactions. These Offshore C~ients have a clear. 
compr~hension of the existence of active local regulation that 
applies to their fcreign securities transactions and to any 
foreign broker-dealers involved in such transactions, including 
U.S.-Affiliated Foreign Dealers. Consequently, Offshore Clients 
may expect Advisers Act regulation to govern any registered U. S . 
resident fiduciary that they have selected, but would not 
reasonably expect that the full range of U.S . laws and 
regul ations governing broker-dealers should apply to their 

1Y Re]ease No. 34 - 27017, 54 Fed. Reg. at 30,016 {July 18k 
1989}. 

See Rule 15a-6(a) (4) (iii). In providing this exception the 
Com.miss5.on noted that "the primary responsibility for 
protecting foreign investors from wrongful conduct of 
fo reign securities professionals properly lies with foreign 
securities regulators." Release No. 34-25801, 53 Fed. Reg. 
a~ 23,6~9 (June 23, 1988). 
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foreign securities transactions ~ith foreign broker-dealers just 
because they h~ve retained a u. s. investment adviser. 

The relief requested in this letter would be consistent 
with the exception for foreign persons temporarily present in the 
United States . As in the case of a foreign person t~mporarily 
present in the United States, an Offshore Client would not 
reasonably expect, as noted above, that U.S. broker-dealer 
regulatory requirements would apply to foreign securities 
transactions entered into for its account with a f oreign b~ '~er­
dealer . Moreover~ an Offshore Client whose account is mar.aged by 
a U.S. resident fiduciary -- and who may have no physical 
presence in the United States -- would appear to present an even 
be~ter case for exception under the territorial principles of 
Rule 15a-6 than a foreign person covered under Rule 15a-
6(a) (4) (iii). 

C. Consistency with Otber Commission Polic1es 

We believe that the '-elief requested in this letter 
would also help a~hieve greater consistency between broker-dealer 
regist:::-ation policy under the Exchange Act and other Commission 
policies, such as those reflected in Regulation S under the 
Securities Act, that operute to avoid disadvantaging U.S. 
resident fiduciaries acting on behalf of Offshore Clients. 

Regulation S, like Rule 15a- 6, is based upon a 
territorial approach to jurisdiction, extending registration 
protection only to u.s. capital markets in light of principJes of 
comity and the "reasonable expectaticns of participants in the 
global markets . .,_!y Generally, Regulation s exempts from 
registration securities sold in "offshore transactions,'' wherejn 
an offer is not made to u. s . persons and the non-u_s. buyers of 
the security are located outside the United States- 171 

Regulation S specifically excepts u_s_ professional 
fiduciaries acting with discretion for the accounts of non-u_s_ 
persons from the definition of "U.S. Person," and excepts 
transactions with such persons from the class of transactions 
located in the United States by classifying them as offshore 
transactions.llV The Commission adopted this exception 
explicitly 11 (i)n light of the serious competitive disadvantages 

' 6
! Release No. 33-6863, 55 fed. Reg. at 18,308 (May 2, 1990)-

17/ 17 C_F.R_ § 230_902(i). 

!§t 1 7 C • F . R . § 2 3 0 . 9 0 2 ( i ) {3 ) , ( o ) ( 2 ) . 
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+nat might [othet~ise) be faced by u.s. professional 
f ]ch.,ciaries. " 191 The Regulation s exemption for offers and 
sa\~s to u.s. professional fiduciaries acting on behalf of 
'oceiqn investors is a codification of the position taken by the 
Staff in the Ba~.r Securi tie§. no-action letter .W 

The exclusion of foreign broker-dealers engaging in 
foreign securities transactions wi~1 U.S. resident fiduciaries 
acting on behalf of Offshore Clients from broker-dealer 
registration requirements under the Exchange Act would serve the 
same competitive goals as does the exclusion from Securities Act 
registration requirements under Baer Securities and Regulation S. 
The treatment of u.s. advisers under Baer Securities and 
Regulation S allows them to compete more evenly with non-U.S. 
investment advisers, who are free to buy uGregistered foreign 
securities on behalf of non- u.s. persons. Similarly, excluding 
foreign broker-dealers dealing with U.S. resident fiduciaries 
acting on behalf of Offshore Clients from the effects of U.S. 
margin, intermediation and other Ruie lSa-6 requirements in 
foreig~ securities transactions will allow u.s. resident 
fiduciaries seeking to provide investment advis~ry services to 
Offshore Clients to coThpete more evenly with non-U.s. investment 
advisers, who do not subject foreign broker-dealers to u.s. 
regulation when dealing wi~h them on behalf of their Off~hore 
Clients. 

Conclusion 

For the foregoing reasons, we respectfully request that 
the staff take the position that it would not recommend that the 
commission take any enforcement. action against a Firm or a U.S . ­
Affiliated Foreign Dealer by virtue of its engaging in foreign 
securities transactions, in the circumstances described above, 
~ith or tor the account of an Offshore Client acting through a 
u.s. resident fiduciary in the manner described without 
registering as a broker or dealer under Section 15 of the 
Exchange Act or complying with the various statutory and 
regulatory requirements imposed on a "broker 11 or "dealer" as 
defined in Sections 3(a}(4) and 3(a)(5) of the Exchange Act. 

We would appreciate consideration of this matter as 
promptly as practicable. If for any reason the st~ff is not 
dispo6ed to grant the requested no-action relief, we would also 

Release No. 33-6863, 55 Fed. Reg. at 18,317 (May 2, 1990). 

Baer Securities Corporation (Oct. 12, 1979)-
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appreciate an opportunity to diGcuss the situation with the staff 
prior to the issuance of any formal letters. Questions regarding 
this no-action request should ba directed to the undersigned (at 
202-728-2758), J . Eugene Marans (at 202-728-2888) or Alan L. 
Beller (at 212-225-2450). 

cc : t'.r. Robert L.D. Colby 
Deputy Director 

VerJ truly you/fls , ; i\ 

. . I[/ 
Gi 1~nni P. Preziosof 

Division of Market Regulation 

o::C0'5Af6 


